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MISUSE OF DRUGS AMENDMENT BILL 2006 
Second Reading 

Resumed from 21 June. 

HON DONNA FARAGHER (East Metropolitan) [3.38 pm]:  This is a simple and somewhat technical bill.  The 
bill contains only four clauses, with clause 4 being the most pertinent.  The changes to the commonwealth 
legislation with respect to serious drug offences have given rise to the need to make changes to the state 
legislation - the Misuse of Drugs Act 1981.  Section 32A of the Misuse of Drugs Act deals with drug trafficking 
and states in part -  

(1) If a person is convicted of -  

(a) a serious drug offence and has, during the period of 10 years ending on the day, or the 
first of the days, as the case requires, on which the serious drug offence was 
committed, been convicted of 2 or more -  

(ii) serious drug offences; 

(ii) external serious drug offences; or  

(iii) offences, one or more of which are serious drug offences and one or more of 
which are external serious drug offences; 

or 

(b) a serious drug offence in respect of -  

(i) a prohibited drug in a quantity which is not less than the quantity specified in 
Schedule VII in relation to the prohibited drug; or  

(ii) prohibited plants in a number which is not less than the number specified in 
schedule VIII in relation to the particular species or genus to which those 
prohibited plants belong 

the court convicting the person of the serious drug offence first referred to in paragraph (a), or 
the serious drug offence referred to in paragraph (b), as the case requires, shall on application 
of the Director of Public Prosecutions or a police prosecutor declare the person to be a drug 
trafficker.  

Section 32A(3)(b), which is the most pertinent section for bringing this bill into effect, relates to external serious 
drug offences.  Paragraph (b) refers to an offence against section 233B of the commonwealth Customs Act 1901.   

Late in 2005 the commonwealth introduced, and the Parliament subsequently passed, the Law and Justice 
Legislation Amendment (Serious Drug Offences and Other Measures) Act.  That act made a number of changes 
to federal drug offences.  It incorporated a number of recommendations from the 1998 report by the Model 
Criminal Code Officers Committee of the Standing Committee of Attorneys-General on issues surrounding the 
model criminal code.  Importantly, that act inserted new federal serious drug offences into chapter 9 of the 
commonwealth Criminal Code Act entitled “Dangers to the community”.  Apparently, this formed part of an 
ongoing process by the commonwealth to place all serious offences into that code.  As a result, the change 
involved, in effect, the moving of federal serious drug offences out of the Customs Act 1901 and into the central 
statute.  According to a paper that I have read, I understand that this move was deemed appropriate given that the 
Customs Act is viewed primarily as a regulatory, rather than central, statute.  As such, part 9.1 of the 
commonwealth Criminal Code Act now includes the various offences relating to drug trafficking, including 
those relating to controlled drugs, plants and precursors as well as border controlled drugs, plants and precursors.  
It also provides for additional substances and threshold quantities to be prescribed by either interim regulations 
or emergency determinations.  

Therefore, with the passage of the commonwealth legislation, it is now clear that Western Australia’s primary 
drug act must also be changed because, in effect, it refers to a repealed section of the commonwealth Customs 
Act.  Thus, the proposed amendment referred to in clause 4 of this bill is as follows - 

Section 32A amended 
Section 32A(3) is amended in the definition of “external serious drug offence” by deleting paragraph 
(b) and inserting instead - 

(b) offence against a prescribed provision of a law of the Commonwealth; 
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Having said that, I note that the government has circulated a supplementary notice paper which outlines a 
proposed amendment to this clause.  I understand that this arose out of concern that the clause in the bill is not 
specific enough.  If I am correct - I raise this now in the hope that the minister will give me some advice in his 
summing-up - the proposed amendment will still enable flexibility should the commonwealth enact any other 
laws with respect to external serious drug offences, including responding to any interim regulation or emergency 
determination that the federal minister may make, without having to introduce other legislation of this type into 
the Parliament.  Perhaps the minister will be kind enough to confirm that for me.  I do not want the amendment 
on the notice paper to water down the provisions relating to drug traffickers that will be ultimately defined 
within our legislation.   

I will also refer to the timing of this debate.  I understood that the government was very keen to deal with this 
bill before the winter recess, and the opposition was happy to accede to that request.  It was the government’s 
view - I recall it was mentioned in the minister’s second reading speech - that until the problem is rectified, there 
is a chance that the full effect of the state law relating to drug traffickers may not be able to be applied.  That is 
simply because our act refers to a repealed law.  That therefore could lead to a drug trafficker escaping the full 
effect of the law.  Although the minister indicated in his second reading speech that the chance of that happening 
was slim, will he now confirm for me that there have been no difficulties with the application of the current law 
since the winter recess as a result of this bill’s lack of progress?   

Having settled that, the opposition takes a very tough stance on illicit drugs, somewhat more than the 
government.  Although I do not intend to delay proceedings for too long, I would like to reflect for a short time 
on that matter.  This government does not take a very tough stance on illicit drugs.  Its current stance on cannabis 
is not working.  Nearly 7 000 infringement notices have been handed out to people who have been found with up 
to two plants or have been found with the drugs on them.  Nearly half of those infringement notices have been 
referred to the Fines Enforcement Registry.  Why?  It is because the people who have been issued with the 
infringement notices have either not bothered to pay the fine, which is up to $200, or not bothered to attend a 
cannabis education session.  It is not good enough that people are getting away with not paying a fine or not 
attending education sessions.  If the government were really dinkum about dealing with the illicit drug issue and 
it wanted to put people into treatment and teach them about the dangers of drug use, it would make the education 
sessions compulsory.  However, the government has not.  As a result, only 637 people have bothered to turn up 
to an education session.  Six hundred and thirty seven people! 

Hon Robyn McSweeney:  Out of 7 000? 

Hon DONNA FARAGHER:  Yes, that is right. 

Hon Robyn McSweeney:  It is a joke! 

Hon DONNA FARAGHER:  It is a joke and this government has allowed it to continue.  If the government 
wanted to teach young people and others about the dangers of drug use and give the people who are breaking the 
law options for treatment or other programs that they might be able to enter, it should make the education 
sessions compulsory.  It is a disgrace that this government refuses to make the education sessions compulsory.  
The opposition believes that the law relating to cannabis is wrong.  When we are elected to government, we will 
change that law.  However, in the interim it would be a good thing if the government saw fit to at least make the 
education sessions compulsory.   

Let us consider the use of drug-use kits.  Some people might say that that is a minor issue. 

The PRESIDENT:  Order!  This is a very short bill with very limited contents on which to have a broad-ranging 
discussion about drug policy and the processes the government may or may not be going into.  The honourable 
member’s comments are moving outside the realms of relevance.   

Hon DONNA FARAGHER:  Thank you, Mr President, I will take that on board.  I was taking the opportunity 
to raise a few issues of concern that I have about illicit drugs.  I will return to the content of the bill and I 
appreciate that it is a short bill.  I will return to the drug-trafficker issue because that is the central part of the bill.  
Drug traffickers, like the drugs themselves, are in my mind evil.  They are one of the greatest scourges on our 
community.  The opposition would not like any drug trafficker to get away with his or her actions as a result of a 
technicality; that is, the state’s law referring to a repealed section of the Customs Act.  Aside from the two issues 
to which I have referred the minister, and upon which I want him to comment, the opposition supports the bill 
and its speedy passage through this place. 

HON GIZ WATSON (North Metropolitan) [3.49 pm]:  I will comment on the Misuse of Drugs Amendment 
Bill 2006 on behalf of the Greens (WA).  Under section 32A of the Misuse of Drugs Act 1981, a court can 
declare a person to be a drug trafficker once certain preconditions are satisfied.  In essence, the preconditions are 
that the person has been convicted of two or more serious drug offences under Australian law in the past 
10 years.  Once a person has been declared a drug trafficker, that person can have his or her property confiscated.  
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That person commits an offence if he or she acts as a prostitute.  The person also commits an offence if he or she 
habitually consorts with another declared drug trafficker. 
The bill that we are dealing with this afternoon seeks to amend section 32A of the Misuse of Drugs Act 1981 to 
update the definition of “external serious drug offence” in the light of changes to commonwealth drug laws.  The 
changes include the repeal of section 233B of the Customs Act 1901 by the commonwealth Law and Justice 
Legislation Amendment (Serious Drug Offences and Other Measures) Act 2005.  In its place the act inserts a 
range of new offences relating to drug trafficking within part 9.1 of the commonwealth Criminal Code Act.  The 
proposed amendment will allow regulations to be made prescribing which commonwealth laws correspond with 
specific offences in the Misuse of Drugs Act 1981, and refers to repealed section 233B of the Customs Act 1901.  
This is consistent with the current wording of section 32A as it relates to state and territory laws under which 
offences against the law of another state or territory can be prescribed to correspond to specific offences in the 
Misuse of Drugs Act 1981. 
When my research assistants and I looked at this bill, we had concerns with the breadth of the definition, which 
is primarily the matter we hope the amendments address.  We agree with the intention of the bill.  Indeed, it is a 
very simple proposition.  We do not have a problem with that.  We applaud the intent and principle of the bill 
although we have concerns.  We agree with Hon Donna Faragher that we need strong provisions to deal with 
drug trafficking because it is reprehensible and a very serious matter.  We agree that drug trafficking should have 
serious consequences.  Our concerns are twofold.  Firstly, we are concerned about the breadth of the definition, 
which is an “offence against a prescribed provision of a law of the Commonwealth”.  We read that to have a very 
broad meaning.  The definition does not draw offences back to drug-related matters.  We have sought some 
assistance with how that might be addressed.  We understand that the amendments we will deal with in the 
committee stage will address that without affecting the outcome and intent of the bill. 
We have concerns that the government wants to use regulations to prescribe such offences.  We have a cautious 
approach to that, especially when dealing with issues as significant as the misuse of drugs.  We are concerned 
that the details will be left to regulations.  We understand that it is a necessary mechanism to respond quickly to 
any changes that might occur in other jurisdictions.  We accept that, in the circumstances of these matters, 
regulations seem the way to achieve that.  Of course, regulations are also subject to a disallowance motion in this 
place and the other place should that be necessary.  With those comments, we are happy to support the bill.  We 
appreciate the fact that the government has accommodated our concerns and is proposing some amendments. 

HON JON FORD (Mining and Pastoral - Minister for Local Government and Regional Development) 
[3.55 pm]:  I thank members for their comments.  As has been explained, this amending bill removes reference 
to a repeal of commonwealth law and provides the flexibility to reference equivalent commonwealth laws in 
regulations.  It is very simple; that is exactly what it does. 

Regarding the questions posed by Hon Donna Faragher, the proposition put to the government was that there 
needed to be more definition.  After considering that, the government agreed.  As such, the government will 
move amendments.  The amendments will mean that, regardless of how the commonwealth government amends 
its drug laws, the state will still be able to keep pace with those amendments without having to amend its 
principal act.  We do not believe there will be any impediment.  That was part of the consideration.  When we go 
into committee, I will ask the adviser a more specific question. 

I have been advised that to date the Director of Public Prosecutions has not identified any problems in the drug-
trafficking provisions or as a result of this bill not being passed in the last session.  I commend the bill to the 
house. 

Question put and passed. 

Bill read a second time. 

Committee 
The Chairman of Committees (Hon George Cash) in the chair; Hon Jon Ford (Minister for Local Government 
and Regional Development) in charge of the bill. 

Clauses 1 to 3 put and passed. 

Clause 4:  Section 32A amended - 
Hon JON FORD:  I move - 

Page 2, line 11 - To delete “by deleting paragraph (b) and inserting instead -” and insert instead - 

as follows: 

(a) in paragraph (a) after “law of ”  by inserting -  
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“    the Commonwealth, of    ”; 

(b) by deleting paragraph (b) and inserting instead -  

Page 2, lines 13 and 14 - To delete “a prescribed provision of a law of the Commonwealth;” and insert 
instead - 

(i) the repealed section 233B of the Customs Act 1901 of the Commonwealth; 
or 

(ii) a law of the Commonwealth, which offence is prescribed to correspond to an 
offence against that repealed section; 

These amendments have the effect of specifying the types of commonwealth offences that may be prescribed in 
regulation for the purpose of defining an external serious drug offence in section 32A(3) of the act.  Clause 4, 
“Section 32A amended”, alters the definition of “external serious drug offence” in section 32A(3)(a) by 
providing for the inclusion of prescribed laws of the commonwealth that correspond to sections 6(1), 7(1), 
33(1)(a) or 33(2)(a) of the act.  This clause also updates section 32A(3)(b) to include commonwealth drug 
importation and exportation offences by providing that an external serious drug offence may also mean an 
offence against the repealed section 233B of the commonwealth Customs Act 1901 or an offence against the 
commonwealth law that corresponds to that repealed section. 

Hon DONNA FARAGHER:  I think I am correct in my understanding that this would also include emergency 
determinations by the federal minister, should he make an emergency determination regarding drugs or the 
threshold of quantities.  Is there sufficient flexibility to incorporate that? 

Hon JON FORD:  Yes.  Changing the threshold does not affect the offence. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Title put and passed. 

Bill reported, with amendments. 
 

 


